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U.S. Customs Service 


Treasury Decision 


(T.D. 87-137) 


CUSTOMS REGULATIONS AMENDMENT RELATING TO 
AVAILABILITY OF INFORMATION COMPILED FOR LAW 
ENFORCEMENT PURPOSES 


AGENCY: Customs Service, Department of the Treasury. 
ACTION: Interim regulations. 


SUMMARY: This document amends the Customs Regulations on an 
interim basis to conform the regulations to certain changes made to 
the Freedom of Information Act by the Freedom of Information Re- 
form Act of 1986. These changes altered the criteria used by Feder- 
al agencies to exempt from disclosure, records and information com- 
piled for law enforcement purposes. An agency may now exempt 
from disclosure investigatory records the production of which 
“could reasonably be expected” to interfere with law enforcement 
proceedings. This standard (‘could reasonably be expected’’) repre- 
sents a lower threshold for withholding records. In addition, an 
agency can treat records as outside the scope of the FOIA if they 
pertain to a criminal proceeding or investigation, the subject is una- 
ware of its pendency, and disclosure of the existence of such records 
could reasonably be expected to interfere with such proceedings. 

The change merely conforms the regulations to a statutory 
change already in effect and, because of its impact on law enforce- 
ment, it is in the public interest to make the regulatory change as 
soon as possible. 


EFFECTIVE DATE: November 10, 1987. Written comments must 
be received on or before January 11, 1988. 


ADDRESS: Written comments (preferably in triplicate) may be sub- 
mitted to and inspected at the Regulations Control Branch, Cus- 
toms Service Headquarters, Room 2324, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Lee H. Kramer, Dis- 
closure Law Branch, (202-566-8681). 


1 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Anti-Drug Abuse Act of 1986 (Pub. L. 99-570) provides for a 
wide range of programs and measures to enhance efforts to counter- 
act the problem of drug abuse in the U.S. Sections 1801-1804 of Ti- 
tle 1, Subtitle N of Pub. L. 99-570, cited as the “Freedom of Infor- 
mation Reform Act of 1986”, amended the Freedom of Information 
Act (FOIA) (5 U.S.C. 552) relative to the availability of information 
compiled for law enforcement purposes. As amended by § 1802, 5 
U.S.C. 552 (b)(7) now provides that an agency may exempt from dis- 
closure, investigatory records compiled for law enforcement pur- 
poses, the production of which “could reasonably be expected” to in- 
terfere with law enforcement proceedings. This standard (“could 
reasonably be expected’) represents a lower threshold for withhold- 
ing records. As amended, the statute provides that law enforcement 
records or information may be withheld when: disclosure could rea- 
sonably be expected to interfere with enforcement proceedings; 
would deprive a person of a right to a fair trial or an impartial ad- 
judication; could reasonably be expected to constitute an unwar- 
ranted invasion of personal privacy; could reasonably be expected to 
disclose the identity of a confidential source; would disclose law en- 
forcement techniques or investigation/prosecution guidelines; or 
could reasonably be expected to endanger the life or physical safety 
of any individual. Changes were also made relative to an exemption 
for certain pending criminal investigations when the subject of the 
investigation or proceeding is not aware of its pendency and the dis- 
closure of the existence of the records could reasonably be expected 
to interfere with enforcement proceedings. These statutory changes 
require conforming changes to § 103.12, Customs Regulations (19 
CFR Part 103.12), which sets forth the type of U.S. Customs Service 
records which are exempt from disclosure under 5 U.S.C. 552. 


INAPPLICABILITY OF Pusiic Notice AND DELAYED EFFECTIVE DaTE PROVISIONS 


Inasmuch as this amendment merely conforms the regulations to 
a statutory change already in effect, and because of its positive im- 
pact on law enforcement, it is in the public interest to make the 
regulatory change effective as soon as possible. Accordingly, notice 
and public procedure are unnecessary pursuant to 5 U.S.C. 
553(b\B), and for the same reasons, pursuant to 5 U.S.C. 553(dX3), a 
delayed effective date is not required. 


EXECUTIVE ORDER 12291 


Because this document will not result in a “major rule” as de- 
fined in E.O. 12291, Customs has not prepared a regulatory impact 
analysis. 





U.S. CUSTOMS SERVICE 


REGULATORY FLExipitity Act 


Because no notice of proposed rulemaking is required for interim 
regulations, the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seg.) do not apply. 

DraFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


List or Sussects IN 19 CFR Part 103 
Freedom of Information 
AMENDMENT TO THE REGULATIONS 


Part 103, Customs Regulations (19 CFR Part 103), is amended as 
set forth below: 


PART 103—AVAILABILITY OF INFORMATION 


1. The general authority citation for Part 103 continues to read 
as follows: 


Authority: 5 U.S.C. 301, 552, 19 U.S.C. 66, 1624, 31 U.S.C. 483a. 


2. Section 103.12 is amended by revising paragraph (g) and add- 
ing new paragraphs (h) and (i), to read as follows: 


* * * * * 


§ 103.12 Exemptions. 
* * 


(g) Certain investigatory records. Records or information compiled 
for law enforcement purposes, but only to the extent that the pro- 
duction of such enforcement records or information: 

(1) Could reasonably be expected to interfere with enforcement 
proceedings; 

(2) Would deprive a person of a right to a fair trial or an impar- 
tial adjudication; 

(3) Could reasonably be expected to constitute an unwarranted 
invasion of personal privacy; 

(4) Could reasonably be expected to disclose the identity of a con- 
fidential source, including a State, local or foreign agency or au- 
thority or any private institution which furnished information on a 
confidential basis, and, in the case of a record or information com- 
piled by a criminal law enforcement authority in the course of a 
criminal investigation, or by an agency conducting a lawful nation- 
al security intelligence investigation, information furnished by a 
confidential source; 

(5) Would disclose techniques and procedures for law enforce- 
ment investigations or prosecutions, or would disclose guidelines for 
law enforcement investigations or prosecutions if such disclosure 
could reasonably be expected to risk circumvention of the law; or 
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(6) Could reasonably be expected to endanger the life or physical 
safety of any individual. 

(h) Certain pending criminal investigation. Whenever a request is 
made which involves access to records described in paragraph (g) (1) 
of this section and 


(1) The investigation or proceeding involves a possible viola- 
tion of criminal law; and 

(2) There is reason to believe that the subject of the investi- 
gation or proceeding is not aware of its pendency, and disclo- 
sure of the existence of the records could reasonably be ex- 
pected to interfere with enforcement proceedings, 


Customs may, during only such times as that circumstance contin- 
ues, treat the records as not subject to the requirements of this 
Part. 

(i) Informant records. Whenever informant records maintained by 
Customs under an informant’s name or personal identifier are re- 
quested by a third party according to the informant’s name or per- 
sonal identifier, Customs may treat the records as not subject to the 
requirements of this Part unless the informant’s status as an in- 
formant has been officially confirmed. 

WILLIAM VON Raas, 
Commissioner of Customs. 
Approved: October 23, 1987. 
Francis A. Keatine II, 
Assistant Secretary of Treasury. 


[Published in the Federal Register, November 10, 1987 (52 FR 43192)] 


(T.D. 87-138) 


RECORDATION OF TRADE NAME: “BROWNING” 


AGENCY: U.S. Customs Service, Department of the Treasury 
ACTION: Notice of recordation. 


SUMMARY: On August 3, 1987, a notice of application for the rec- 
ordation under section 42 of the Act of July 5, 1946, as amended (15 
U.S.C. 1124), of the trade name “BROWNING” was published in the 
Federal Register (52 FR 28773). The notice advised that before final 
action was taken on the application, consideration would be given 
to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation and received not later 
— October 2, 1987. No responses were received in opposition to 
the notice. 
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Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “BROWNING?” is recorded as the trade 
name used by Browning, a corporation organized under the laws of 
the State of Utah, located at Route 1, Morgan, Utah 84050. The 
trade name is used in connection with the following merchandise 
manufactured in Belgium, France, England, Italy, West Germany, 
Portugal and Canada: hunting, camping and sporting goods equip- 
ment and accessories and sportswear including shotguns, rifles, 
black powder rifles, pistols, pistol cases, pistol holsters, flexible gun 
cases, fitted luggage cases, recoil pads, sight beads, chokes for shot- 
guns, scope mount rings and bases, rifle slings and swivels, maga- 
zine plugs, gun oil, gun cleaners, gun safes, pocket knives, knife 
sharpeners, fishing and hunting knives, knife sheaths, knife honing 
oil, sleeping bags, coats, jackets, parkas, vests, insulated hunting 
suits, hoods, rain jackets, rain coats, rain pants, rain suits, rain par- 
kas, underwear, hunting trousers, hunting vests, gloves, mittens, 
shooting gloves, hats, shirts, belts, belt buckles, insulated boots, wa- 
terproof boots, boot laces, boot dressings, socks, wool fleece bedding, 
archery bows, cross bows, archery gloves, shooting tabs, arm guards, 
quivers, nontelescopic bow sights and slings, bow cases, target faces, 
bow strings, fishing rods, rod blanks and cases, hand-pulled golf 
carts, golf clubs, golf bags and golf club head covers. 


DATE: November 16, 1987. 
FOR FURTHER INFORMATION CONTACT: Beatrice E. Moore, 


Entry, Licensing and Restricted Merchandise Branch, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-5765). 


Dated: November 5, 1987. 


JERRY C. LADERBERG, 
Acting Chief, Entry, Licensing, 
and Restricted Merchandise Branch. 


[Published in the Federal Register, November 16, 1987 (52 FR 43824)] 


(T.D. 87-139) 


CUSTOMHOUSE BROKER’S LICENSE—CANCELLATION 
CANCELLATION OF CUSTOMHOUSE BROKER’S LICENSE Nos. 5930 anp 5816 


Notice is hereby given that the Commissioner of Customs, on No- 
vember 4, 1987, pursuant to section 641, Tariff Act of 1930, as 
amended (19 U.S.C. 1641), and Part 111 of the Customs Regulations, 
as amended (19 C.F.R. Part 111), cancelled with prejudice the indi- 
vidual customhouse broker’s licenses No. 5930 and 5816 issued to 
Katherine J. Segall on October 2, 1978 and May 15, 1978 for the 
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Customs Districts of San Diego and San Francisco, California. The 
decision is effective as of November 4, 1987. 
WILLIAM VON RaaB. 
Commissioner of Customs. 


[Published in the Federal Register, November 16, 1987 (52 FR 43824)] 





U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 87-1179) 


LSI Computer Systems, INC. APPELLANT v. U.S. INTERNATIONAL TRADE 
CoMMISSION, APPELLEE, AND SOUTHWEST LABORATORIES, INC., INTERVENOR 


William F. Sondericker, Olwine, Connelly, Chase, O’Donnell & Weyher, of New 
York, New York, represented the appellant. Jra B. Winkler, Olwine, Connelly, Chase, 
O’Donnell & Weyher, of New York, New York, of counsel. 

John C. Kingery, Judith M. Czako and Lyn M. Schlitt, Office of the General Coun- 
sel, U.S. International Trade Commission, of Washington, D.C., represented the 
appellee. 

Charles F. Schill and Karen J. Gray, Adduci, Dinan, Mastriani, Meeks & Schill, of 
Washington, D.C., represented the intervenor Southwest Laboratories, Inc. James B. 
Bear, John C. Lambertsen and Jerry T. Sewell, Knobbe, Martens, Olson & Bear, of 
Newport Beach, California, of counsel. 


Appealed from: U.S. International Trade Commission. 


Before Davis, Nis, and Newman, Circuit Judges. 
Davis, Circuit Judge. 


ORDER 


The United States International Trade Commission (“ITC”) and 
Southwest Laboratories, Inc. (“Southwest”) move to dismiss the ap- 
peal of LSI computer Systems, Inc. (“LSI”), on the ground that LSI 
was not a party before the ITC. LSI opposes the motions. The ITC 
and Southwest further move to strike exhibit 1 of LSI’s opposition 
to their motions to dismiss. LSI also opposes the motions to strike. 
All motions of the ITC and Southwest are herein denied. 


BACKGROUND 


On August 9, 1985, the ITC instituted an investigation under 19 
U.S.C. § 1337 (“section 337”) pursuant to a complaint filed by South- 
west. The named respondents were foreign producers of lighting 
switches that allegedly infringed Southwest’s U.S. Patent No. 
3,715,623 (“623 patent’). LSI, a United States company that made 
electrical circuits used by the foreign producers as component parts 
in the accused devices, was not itself a respondent in the section 337 
investigation. 
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During the ITC investigation, LSI was subpoenaed for production 
of documents. Also, a deposition of LSI’s Vice-President of Engineer- 
ing was taken by counsel for the complainant and the Commission’s 
investigative attorney. However, LSI did not attempt to intervene 
and, hence, was not at any time a party in the administrative pro- 
ceeding before the ITC. 

On May 14, 1986, the administrative law judge (“ALJ”) issued an 
initial determination finding that the products of certain respon- 
dents infringed certain claims of the ’623 patent and that their im- 
portation into the United States was a violation of section 337. The 
ALJ also found that other claims of the 623 patent were invalid 
and that the products of certain other respondents did not infringe 
the valid claims. LSI’s products were component parts of the latter 
class. Complainant Southwest and the Commission Investigative At- 
torney filed Petitions for Review with the Commission. 

The full Commission granted the petitions, and reversed the 
ALJ’s initial determination that certain patent claims were invalid. 
The Commission determined that the lighting switches of all re- 
spondents infringed the 623 patent and that there was a violation 
of section 337. A corresponding Exclusion Order was issued and sub- 
sequently went into effect. The Exclusion Order encompassed LSI’s 
products when they constitute components of the excluded products. 

None of the respondents participated meaningfully in any stage 
of the ITC’s administrative proceeding, and some were found in de- 
fault. LSI, who is not a respondent, and who did not attempt to in- 
tervene in the ITC’s proceeding, appealed from the final determina- 
tion of the Commission. Southwest has intervened to participate in 
this appeal. 


DIscussION 


Section 337(c) of the Tariff Act of 1930, 19 U.S.C. § 1337(c), as 
amended by the Trade Act of 1974 (Pub. L. 93-618, Title III, § 341, 
88 Stat. 2054), provides: 


(c) Determinations; review 


* * * Any person adversely affected by a final determination of 
the Commission under subsection (d), (e), or (f) of this section 
may appeal such determination to the United States Court of 
Ap for the Federal Circuit for review in accordance with 
chapter 7 of title 5. [Emphasis added.] 


Neither Southwest nor the ITC has presented persuasive arguments 
that LSI is not adversely affected.! Consequently, the issue before us 
is whether LSI is a “person” entitled to appeal under 19 U.S.C. 
1337(c). 

Both Southwest and ITC urge us to recognize a general rule that 
that one who is not a party before an administrative proceeding is 


Seen that LSI makes circuits used as component parts in the infringing lighting switches excluded by the 
Commission’s order. In this instance, a de ook LSI is directly affected by the Exclusion Order. 
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not entitled to appeal. Southwest and ITC assert that rule is long- 
standing and well-established, citing authorities. However, the ar- 
gument misses the point. Here, there is a statutory provision gov- 
erning who may seek judicial review of an ITC final determination. 

The term “person” is not defined either by the Act or ITC’s imple- 
menting regulations. Southwest and ITC maintain that “person” 
was intended by Congress to have a meaning no different than “par- 
ty.” “Party” is defined by 19 C.F.R. § 210.4(b) as “each complainant 
and respondent in the investigation, the Commission investigative 
attorney, and each person permitted to intervene pursuant to 19 
C.F.R. § 210.26.” LSI concedes that it was not a “party” to the ad- 
ministrative proceeding before the ITC, but asserts standing to ap- 
peal on the basis that it is a “person” adversely affected by the 
Commission’s final determination, within the statutory meaning of 
19 U.S.C. § 1337(c). 

Section 337 of the Tariff Act of 1930 is a reenactment of Section 
316 of the Tariff Act of 1922. It provides for appeal from the Com- 
mission’s determinations, but limited it to importers and consignees 
who were accused of unfair practices, excluding complainants. Sec- 
tion 337 embodied that same limitation on standing to appeal, prior 
to its amendment in 1974. Through the Trade Act of 1974, Section 
337(c) was amended, and now grants standing to appeal to ANY 
PERSON ADVERSELY AFFECTED BY A FINAL DETERMINA- 
TION OF THE COMMISSION. 

For statutory interpretation, we recognize the plain meaning rule 


for construing explicit language, as the Supreme Court has stated: 


We have repeatedly recognized that “[wJhen * * * the terms of 
a statute fare] unambiguous, judicial inquiry is complete, ex- 

t ‘in “rare and exceptional circumstances.” ’” ubin v. 

nited States, 449 U.S. 424, 430, 101 S. Ct. 698, 701, 66 L.Ed.2d 
633 (1981) (citations omitted). In the absence of a “clearly ex- 
pressed legislative intention to the contrary,” the language of 
the statute itself “must ordinarily be regarded as conclusive.” 
[Citation omitted.] 


United States v. James, 106 S. Ct. 3116, 3122, 92 L. Ed. 2d 483, 494 
(1986); see also Burlington No. R. Co. v. Oklahoma Tax Comm’n, 107 
S. Ct. 1855, 1860 (1987). Similarly, in Garcia v. United States, 469 
U.S. 70, 75 (1984), the Court stated: 


While we now turn to the legislative history as an additional 
tool of analysis, we do so with the recognition that only the 
most extraordinary showing of contrary intentions from those 
data would justify a limitation on the “plain meaning” of the 
statutory language. When we find the terms of a statute unam- 
biguous, judicial inquiry is complete, except in “ ‘rare and ex- 
ceptional circumstances, [sic].’” [Citation omitted.] 


Indeed, the “plain meaning” rule has been applied by our prede- 
cessor court, the United States Court of Claims: 
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The general rule of statutory construction followed by this 
court is that the bare language of the statute is to be given its 
ordinary meaning “unless overcome by a persuasive showing 
from the purpose or history of the legislation * * * this court 
will not bind of strain the words of a statute to change its 
meaning unless there is a persuasive and clear showing that 
Congress did not intend for the letter of the statute to prevail.” 


Ocean Drilling & Exploration Co. v. United States, 600 F.2d 1343, 
1347-48 (Ct. Cl. 1977). 

The plain meaning of “person” in the statute is inconsistent with 
limiting standing to appeal to just parties in the proceeding below. 
Because Southwest and ITC’s contention runs counter to the plain 
meaning of the statutory language, it may prevail only if a contrary 
legislative intent is clearly shown by the legislative history. Howev- 
er, the legislative history is meager and inconclusive. 

The House Report contains the following passage: 


Any order of the Commission entered in any proceeding 
would be subject to judicial review in the CCPA within such 
time after said action is made and in such manner as appeals 
may be taken from decisions of the U.S. Customs Court. A com- 
plainant as well as an importer would have the right to judicial 
review of a Commission proceeding such as is contemplated by 
the committee’s amendment. 


H. Rep. No. 571, 93rd Cong., 1st Sess. 78 (1973) (Emphasis added.) 
The Senate Report states: 


Further, under § 337(c), as amended, the Committee would ex- 
tend the right to judicial review of final Commission determina- 
tions (of whether there is a violation of section 337 or whether 
there is reason to believe there is a violation) to complainants 
before the Commission, as well as continuing aa owners, 


importers, and consignees of the articles involved in such deter- 


minations to secure such review. 


S. Rep. No. 1298, 93rd Cong., 2d Sess. 196-97 (1974). 

The legislative history makes clear that Congress at least intend- 
ed to give complainants standing to appeal. However, that is not a 
showing that Congress did not also contemplate giving standing to 
appeal to non-parties who are adversely affected by the Commis- 
sion’s final determination as plainly provided by statute—at least 
where, as here, the appellant’s product is included in the products 
excluded by the Exclusion Order. There is no legislative history di- 
rectly on point in reference to non-parties who are adversely 
affected. 

Nevertheless, the ITC makes an additional argument that the 
1974 amendment as originally enacted showed that Congress did 
not intend to deviate from the rule that a non-party may not ap- 
peal. The original amendment provided that the Court of Customs 
and Patent Appeals shall have jurisdiction to review a Commission 
determination “in the same manner and subject to the same limita- 
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tions and conditions as in the case of appeals from decisions of the 
United States Customs Court.” Pub. L. 93-618, § 341(a), 88 Stat. 
1978, 2054. The language “the same limitations and conditions” is 
very broad; what it includes is less than clear. In any event, it ap- 
parently refers to the court’s manner of review, where proper juris- 
diction and standing are presumed. Moreover, the provision was 
subsequently eliminated by Congress in the Customs Courts Act of 
1980, and is no longer in section 337. The ITC asserts that the provi- 
sion was deleted to clarify the appellate standard of review, further 
suggesting that it does not pertain to the issue of standing. Under 
such circumstances, we cannot say that that history clearly sup- 
ports the ITC’s position. The parties on appeal have not identified 
any additional legislative history suggestive of the relevant legisla- 
tive intent behind the meaning of “person” in section 337, and we 
are aware of none. Because the plain and ordinary meaning of “’per- 
son” in the current circumstances is not contrary to clearly ex- 
pressed legislative intent, we decline to construe “person” in a man- 
ner contrary to that plain meaning.” 

Both Southwest and the ITC assert that not construing “person” 
to mean “party” would lead to judicial chaos and absurd results, for 
any “person” will then be able to appeal. Though we agree that an 
absurd construction of a statutory provision should be avoided, 
WITCO Chemical Corp. v. United States, 742 F.2d 615, 619 (Fed. Cir. 
1984), the construction reached here does not lead to absurd results, 
nor to judicial chaos. The Supreme Court has recognized similar 
language in other statutes providing appellate standing to “all per- 
sons adversely affected.” See, e.g., Clark v. Sec. Indus. Ass’n, 107 S. 
Ct. 750, 755 n.8. Moreover, in Clark, the Supreme Court applied a 
“zone of interest” test for determining standing to appeal from an 
administrative decision, first set forth in Ass’n of Data Processing 
Service Org., Inc. v. Camp, 397 U.S. 150, 153, 90 S. Ct. 827, 829 
(1970), where the statute involved is without an explicit provision 
specifying who may appeal. Thus, even when a statute does not ex- 
plicitly provide for appeals by non-party “persons,” appellate stand- 
ing is not necessarily limited to parties only. That result reflects the 
Supreme Court’s recognition in Data Processing of a “trend * * * to- 
ward [the] enlargement of the class of people who may protest ad- 
ministrative action.” 397 U.S. at 154, 90 S. Ct. at 830. See also 
Clark, 107 S. Ct. at 756. At the very least, LSI has standing to ap- 
peal because its product is a component part of the excluded light- 
ing switches. 

Moreover, the plain meaning of section 337 does not simply per- 
mit any “person” to appeal without qualification, as that “person” 
must also sufficiently demonstrate that he is indeed adversely af- 


2 Even the ITC’s own regulation on appellate standing refers to “persons,” not “parties.” 19 C.F.R. § 210.71 (“Any person 
adversely affected by a final determination of the Commission * * * may appeal such determination to the United States 
Court of Appeals for the Federal Circuit”). There are also ITC regulations governing the proceedings of a section 337 inves- 
tigation which refer to “persons” when it is clear that not only “parties” are intended. For instance, 19 C.F.R. § 210.26 
prescribes the conditions under which a “person” may intervene; thus, obviously cannot mean “party.” 
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fected by the Commission’s final determination. Those who do not 
have a genuine stake in the outcome of the investigation are unlike- 
ly to be able to make that showing. We are unpersuaded by South- 
west and ITC’s argument that permitting any person who is truly 
adversely affected to appeal, as plainly provided by explicit statuto- 
ry language, is absurd or will result in judicial chaos. 

We have considered all other arguments of Southwest and the 
ITC, but find them unpersuasive.’ 

Accordingly, 

IT IS ORDERED THAT: 

(1) The motions to dismiss are denied. 

(2) The motions to strike exhibit are denied. 


Dated: October 30, 1987. 
For THE Court, 
Oscar H. Davis, 
Circuit Judge. 


3 Regarding Southwest and ITC’s motions to strike LSI’s exhibit, a letter from LSI to the Commission investigative attor- 
ney, the exhibit shows only that LSI did not simply “do nothing” during the administrative investigation as alleged by 
Southwest and the ITC; there exists no reason for striking it as such. 
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